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VIA FACSIMILE

Arthur G. Baggett, Jr., Chairman
State Water Resources Control Board
1001 I Street

Sacramento, California 95814

Re:  Oroville-Wyandotte Irrigation District’s Written Comments On Draft Order
Dear Mr. Baggett:

The order in this proceeding is scheduled for consideration and potential adoption on
November 19, 2002. The Agenda notes that no further comments will be considered, however,
the indulgence of the Board is respectfully requested to consider the attached comments of
Oroville-Wyandotte Irrigation District. We respectfully suggest these comments are necessary to
assure a complete record before the Board.

Research of Board (State Engineer) records has revealed that the priority of the South
Fork Project for power generation was an attribute of the project that was acknowledged when
the State Department of Finance permits were assigned in accordance with the Area of Origin
protections for the project. The Board is requested to consider this fact in its determination of
this matter.

Very truly yours,

MINASIAN, SPRUANCE, BABER,
MEITH, SOARES & SEXTON, LLP
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WRITTEN COMMENTS OF
OROVILLE-WYANDOTTE IRRIGATION DISTRICT
ON DRAFT ORDER REGARDING PETITIONS FOR CHANGE
AND EXTENSION OF TIME FILED BY
OROVILLE-WYANDOTTE IRRIGATION DISTRICT (OWID)
AND YUBA COUNTY WATER DISTRICT (YCWD) ON
PERMITS 1267, 1268, AND 1271
Oroville-Wyandotte Irrigation District, petitioner and protestant in these proceedings,
Flerewith submits its written comments on the Draft Order scheduled for consideration by the
Water Resources Control Board on November 19, 2002.
THE DRAFT DECISION DEPARTS FROM PRECEDENT
AND CONFLICT WITH OWID’S AREA OF ORIGIN PROTECTION
The Draft Decision’s determination that the jointly-held permits for consumptive use from
e South Fork Project should be capped (regardless of whether the cap occurs in 1975 or 2004) is
ontrary to and in conflict with the order of this Board’s predecessor releasing the State’s priority
in its 1927 Department of Finance filings on the Feather River and on the Yuba River, and
conflicts with the Board’s duty to protect supplies for the Area of Origin.
The Release From Priority was made generally in conformance with Division 6, Part IT of
‘Lhe Water Code of the State of California, and specifically in accordance with Section 10504 of the
Water Code. A copy is attached.
The Board now purports to void the determination of its predecessor and restrict OWID’s
lright under the Area of Origin statute. The Release from Priority concurred that the irrigation and
Fomestic uses of the project were not going to immediately occur. They would occur "at some

future date."”

The power development rights were to be enumerated and subordinated to the ultimate

evelopment of the project for domestic and irrigation uses, noting that those uses have a higher
riority. Moreover, that order stated that relegation of power use for the higher domestic and
rrigation use would occur ". . . after full repayment of bonds . . .," referring to those bonds used to
nance the South Fork Project, and any refunding series thereof. (Emphasis added.)
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1 Our request for extensions to place the consumptive water to full use reflects that domestic

pnd irrigation use clearly has to await the financial feasibility of the project, which is dependent on

he power purchase agreement with PG&E. That, in turn, is dependent upon the use of the project,
o the maximum degree possible, for power generation, What evidence supports the Board’s
eversal of such prior decisions, and the protection they granted? It does not exist on this record.
PROPERLY CONSIDERED EVIDENCE DEMONSTRATES
THE PUBLIC INTEREST IN EXTENSION

2
3
4
5
6
7
8 There is no evidence before the Board that OWID has not been diligent in developing use
9

der these permits. The Board is authorized to deny an extension only when it is in the public
10 Jenterest to deny a valid permit. No evidence has been presented to support a conclusion that partial
11 jrevocation is in the public interest.

12 Denial of an extension is appropriate only when it is in the public interest to do so and a
13 |permit holder cannot meet a three-prong test that demonstrates that the public interest is served by
14 [granting the extension. No evidence or finding supports the “public interest” in denial of the

15 [extension. A

16 Even assuming the order could find a public interest need to deny extension, OWID has

17 |satisfied the test. The three elements are: 1) the permit holder has failed to exercise due diligence:
18 [2) a faiiure to comply with time requirements . . . has been occasioned by obstacles which could
19 Fot reasonably be avoided;” and 3) whether satisfactory progress will be made if the extension is
20 Jeranted. (23 Cal. Code of Reg. §844).

21 The Evidence demonstrated that OWID has exercised due diligence in complying with the
22 . erms of its permit. The facilities necessary to divert and convey the amount of permitted water
23 |were completed in a timely manner. The facilities constructed in the 1960s were funded and

24 [constructed with the expectation of handling the full amount of water under the permit.

25 Furthermore, OWID has continued to put the water to beneficial use as the demand has

26 fgrown. It has diligently kept up with the needs of the growing population. The Draft Decision
27 |does not consider that OWID has been using the water beneficially for power generating purposes,

28 [a function necessary to pay off the facilities needed to use the water consumptively.
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The Draft Decision fails to address the second part of the test for permit extension —
Pbstacles which OWID could not reasonably avoid. Obstacles to use that are beyond the cc-mtrol

and avoidance of the District constitutes good cause for granting the extensions. A primary reason

at OWID has not put the water to full beneficial use is slower than anticipated population growth
d irrigation demand within the District’s boundaries. This factor is, completely unavoidable and

ot within OWID’s control. It weighs in favor of granting OWID the extension, not denying it.
WID has kept its beneficial use for consumptive purposes in step with the population growth. It

fis not the unacceptable excuse of “lack of finances and other conditions incident to the person and
ot the enterprise” that have caused a delay. (Draft Decision, Page 21 citing 23 Cal. Code Regs.

§844). The need for an extension, and the cause of lower consumption, is due to slower than

ticipated demand and population growth.

The final part of the test requires that there will be satisfactory progress if the extension is

ranted. The Draft Decision concludes that OWID will not make satisfactory progress toward
omplete beneficial use if the extension is granted. No evidence supports the bald conclusion that
WID simply cannot use the Wziter developed by the project. There is no dispute that OWID will
e unable to put the full amount of water to beneficial consumptive use by 2004, but that should
ot be the standard for satisfactory progress. The permitting process takes into account the need
or continued extensions. What the Board’s conclusion ignores is the findings and intentions of
e Board’s predecessor when the permits were granted that domestic and irrigation use would not
be at in complete beneficial use until sometime after the power project was financed.
CONCLUSION
This Board cannot, on the basis of this record, find that OWID, or Yuba County Water

~District, have not acted diligently in placing the consumptive rights to beneficial use due to slow

rowth (an obstacle which cannot reasonably be avoided), when all the facilities necessary for the

se of the water have been diligently installed, and when prior orders of the Board’s predecessor

cknowledge that the project’s primary function, in order to ensure financial feasibility in the
nitial term, is power generation. Moreover, the Draft Decision directly restrict rights reserved to

WID and YCWD under their Area of Origin rights.
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The water is not going to waste nor are there others to put the water to a more beneficial

use. Denial of the extension will not serve the public interest. The water is being utilized to
encrate power under OWID’s FERC permit as part of the project permitted by the SWRCB. As
¢ water is run through the system to generate power it is then allowed to flow downstream to the
State Water Project. As consumptive demand grows, the system is there to divert, treat it, and
distribute it,

There is no evidence in this record that reflects or supports a change from the Board’s
policy as earlier enunciated, nor were the parties given any advice or notice that such issue in fact
was before the Board at this time.

We urge once again that the Board act consistent with the original authorizations for the

roject that it continue these permits in force and effect at least until 2004 (without a
Eredetermined cap on the rights that can actually be licensed). At that time, all the Project permits
will be subject to extension, or licensed. We reiterate that the intention of the project, as identified

i y this Board as well as by prior authorizations, is that the project will be operated primarily for

ower generation during the initial term and our request for extension of these permits is
onsistent with that order.
Moreover, we wish the record to reflect our objection to the restriction of consumptive

rights for the project as being in direct contradiction of the Area of Origin rights protected by prior

oard order.
ated; /75~ 23

Respectfully submitted,

MINASIAN, SPRUANCE, BABER,
MEITH, SOARES & SEXTON, LLP

OROVILLE-WYANDOTTE IRRIGATION DISTRICT
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I, Judith A. Gallaghgr, declare:
I am employed by the law firm
SEXTON, LLP. My business addre

! alifornia 95965-1679. I am over the

On November 15, 2002,
indicated:

)

DECLARATION OF SERVICE

of MINASIAN, SPRUANCE, BABER, MEITH, SOARES
ss is 1681 Bird Street, Post Office Box 1679, Oroville,
age of 18 years and not a party to this action.

I served the following document(s) set forth below in the manner

Service By Mail (Deposit): By enclosing a copy in an envelope addressed as shown

below and depositing the sealed envelope with the United States Postal Service with the

postage fully prepaid.

Service By Mail (Collection):

Oroville, California, following
this firm's practice for collectin
day that correspondence is plac
course of business with the Uni
fully prepaid.

Other: By enclosing a copy in

[Yuba County Water District

Ic/o Mr. Alan B. Lilly
Bartkiewicz, Kronick & Shanahan
1011 22nd Street, Suite 100
Sacramento, California 95816

Yuba City

/0 Mr. Daniel F. Gallery

26 J Street, Suite 505
acramento, California 95814

alifornia Sportfishing Protection Alliance
t. Jerry Mensch

553 Stonehaven Drive

acramento, California 95827

I, DECLARE under
Eoregoing is true and correct,
‘ 002 at Oroville, California.

below and placing the envelope

By enclosing a copy in an envelope addressed as shown
for collection and mailing on November 15, 2002, at

our ordinary business practices. I am readily familiar with
g and processing correspondence for mailing. On the same

ed for collection and mailing,
ted States Postal Service in a

it is deposited in the ordinary

envelope for collection with the
MAIL on November 15, 2002 at

sealed envelope with postage

an envelope addressed as shown below and placing the
nearest CALIFORNIA OVERNIGHTand/or EXPRESS
Oroville, California.

ocument(s) Served: Oroville-Wyandotte Irrigation District’s Written Comments On Draft

Mr, Dale Storey
P. 0.Box 425
Oregon House, California 95962

Cora Peterson

Dobbins/Oregon House Fire Protection Dist.
P. 0. Box 164

Oregon House, California 95962

Greg Compton, Chairman
Dobbins/Oregon House Action Committee
P. O. Box 703

Oregon House, California 95562

penalty of perjury under the laws of the State of California that the
and that this Declaration of Service was executed on November 15,

%MJUDITH A GA:#LLAGH e
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‘ RELEASE FROM PRIORITY
By the Department of Water Resources :
Jolntly to the Oroville-Wyandotte Irrigation District
. _&and the Yuba County Water District of Applications
Nos, 5629, 5630, 5631, and 5632 in Favor of Applica-
tions Nos. 13676, 13956, 13957, 14112, and 15113

WHEREAS, Under Division 6, Part 2, of the Water Code
of the State of California, the State is directed and authorized
to make and file applications fof any water which in 1its judgment
is required in the development and completion of the whole or '
any part of a general or coordinated plan looking toward the
development, utilization, or conservation of the water resourcés
of the State of California, and the autﬁority and the powers of
the State under this partlaré now in the Depértment of Water
Resources; and ' |

WHEREAS, Pursuant to such authorizsastion the State filed
on July 30, 1927, the applications for permits to appropriaﬁe
unappropriated water of the Feather River and its tributaries in{
Butte County designated in the records of the State Water Rights

" Board -as Applications Nos. 5629 and 5630, and the applications to

appropriate unappropriated water of the Yuba River and its tribu-
taries‘in Placer and Yuba Counties designated in the records of
the State Water Rights Board as Applications Nos. 5631 and 5632,

_the pertinent provisions of which are summarized as follows:




: : : Amounts :
‘ : ¢ Polint ¢ Direct @ : Purpose
Applica-: 3 of tdiversion:Storage: - -~ of
tion : Source : diversion : (efs) : (afa) 3 us

5629 Feather River Oroville Dam 7,600 '380,000 Power
5630 Feather River Oroville Dam 1,400 380,000 Irr., Dem.
e Saline Centrol
& Navigation

5631 Yuba River  Narrows Dam 1,800 190,000 Power

5632 Yuba River Narrows Dam 1,700 490,000 Irr., Dom.,

Saline Control
Flood Control - ..
& Navigation

WHEREAS, Section 10504 of the Water Code authorizes
the bepartment of Water Resources to-release from priority any
portion of any eppropriation filed under Division 6, Part 2, of
the Water Code when the release from priqrify is for the purpﬁsa
of development not in conflict with such general or coordinated
plan,-and Section 10505 of the Water-Code prohibits any releese
from priority thaet will, in the judgment of the Department of
Water Resources; deprivs the pounty in which the appropriated watex
originates of any such water necessary for the develcpment of the
county; and - | |

WHEREAS, The Oroville-Wyandotte Irrigation District and
the Yuba County Water District now hold Applicatlons Nos. 13676, 1
13956, 13957, 14112, and 14113, on which joint permits have been.
$ssued for the appropriation of unappropriated water of the South
Fork of the Feather River and Lost Creek within the Feather River
watershed, and Slate Creek within the Yuba River watershed, the

pertinent featurses of which are summarized as follows:

-2-




: : : t_____ Amounts : : ,
* s H 2 ¢ Direct ‘ s Purpose |
Applica-: Date . :Permit: - :diversion:Storage: of
tion : Filed : No. : Source : (efs) (afa? :  Use
13676 4,-7-50 1151 S.F. of the ' _
Feather River 200 77,300 Power
A Lost Creek 100 110,000
13956 9-20-50 11515 Slats Creek 306 35,000 Power
13957 9~20~50 11516 Slate Creek . 300 35,000 -Irr. & Dom,
1hli2 12-28-50 11517 8,P. of the .
Feather River 150 Power
Lost Creek 250
14113 12-28-~50 11518 S.F. of the
Feather River 350 77,300 Irr. & Donm,
Lost Creek 350 10,000
s and

WHEREAS, On March 21, 1958, the Orovillesiiyandotte
Irrigation District and the Yuba County Water District entered into
an agreement for the construction of a joint project for the con-
servation of the water of the South Fork of the Feather River and
tributaries of the Yuba River which provided that both parties agree
and consent to the issuance of Joint permits on Applications Nos.
13676, 13956 13957, 14112, and 14113; and

WHZREAS, Complete utilization of the water resources to
be made availeble by the jJjoint project for conservation purposes

will require operation of said project primarily for irrigétion

and domestic purposes at some future date; and
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:WHEREAS, The Oroville-Wyandotte Irrigation District

and the Yuba' County Water District jointly requested the re-
iease from priority.of Apﬁlicafi&ﬁs Nos. 5629, 563q, 5631, and
5632 in favor of their Applications Nos. 13676, 13956, 13957, -
14112, and 14113; and ' : - ‘ |
| WHEREAS, The Director of Water Resources requesﬁed the
California Water Commission to mhka recommendations concerning
requests for releases from‘priority of Applications Nos. 5629,
5630, 5631, and 5632; and |
WHEREAS, Pursuant to a notice dated July 16, 1958, =
joint hearing by the California Water Commission and the Depart-
ment of Water Resources was held on August 15, 1958, at which all
interested partlies were afforded an opportunity to present their
views with respect to the disposition of Applications Nos. 5629,
5630, 5631, and 5632; and |
WHEREAS, The evidence received at this hearing and
other evidence available to the Commission and the Department
indicate that the joint project of the Oroville-Wyandotte
Irrigation DistrictAand the Yuba County Water District is feaﬁ-
ibls and & reasonable plaﬁ for finanecing has been proposed; that
'it is.primarily fqr'the'purpose Qf furnishing water to areés
within the countlies In which the water originates; that 1%t is
not in conflict with the coordinated plan of daveldpment of the
water resources of the Stat&i but is in_furtherance thereof; that

a release from priority of Applications Nos, 5629, 5630, 5631,

and 5632, will not deprive the counties in which the appropriated
“ly= '




water originates of any such water necessary for the development

of the counties provided it dontains & reservation for domeétic
use in the portion of the watershed of the South Fork cf the
Peather River located in Plumas County; and
WHZREAS, The California Water Commission on October 3,
1958, adépted Resolution No, L5 recommending the release from
priority herein contained:
NOW, THEREFORE, it is determined by the Department of
Water Resources, in exercise of the discretion and judgment vested
in the Department by Division 6, Part 2, of the Water Code of
" California and upon the recommendation of the California Water
Cormission that: '
(a) The release‘from priorif& jointly to the
pOroville#Wyandotta Irrigation District and the Yuba
County Water District of Applications Nqs. 5629, 5630,
5631, and 5632 in favor of their Applications Nos,
13676, 13956, 13957, 14112, and 14113 is for a
purpose of development not in conflict with a general
or coordinated plan looking toward the development,
'utilization, or conservation of the water resources
of.the Staté, buf'is in furtherance thereof; and
(b) The release from priqrity herein contained
will not in the judgment of the Department of Water
. Resources deprive any county in which such appropriated
water-originates‘of any such water necessary for the

development of such county; and
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(e) 4 :elease from priority.oflApplications Nos.
-5629, 5630, 5631, and 5632 in favor of'Applicgtions
Nos. 13676, 13956, 13957, 14112, and 14113, as herein
provided, is in the best interest of the people of

the State of California,

WITNESSETH, THAT: The Department of Watér Resources
under the authority of Section 10504 of the Water Code and in
considaratién of the general benefits to accrue to the State of -
California does hereby relsase from priority jointly to the /
Oroville-Wyandotte Irrigation District and the Yuba County
Water District all prior rights under Applications Nos. 5629,

5630, 563;, and 5632 on file in the records of the State Water
Rights Board in favor of Applications Nos. 13676, 13956, 13957,
14112, and 14113, held Jointly by the districts; SUBJECT, HOWEVER,
TO the prior rights for reasonable dorestic use for that portion
of the wdtershed of the South Fork‘of the Feather River located
in Plumas County; and FURTHER SUBJECT T0 the condition that after
full repayment of bonds {including any refunding bonds lssued to
refinance the sams) issued to finance the capital costs of the
South Fork Project to be constructed to utilize the water applied
for under Applications Nos, 13676, 13956, 13957, 14112 and 14113,
insofar as Applications Nos. 5629, 5630, 5631, and 5632 includs
rights to malkks use of water that ﬁa#e & higher priority under the

laws of Californis than the uses provided for in'Applications Nes.
13676, 13956, and 14112 held Jointly by the Oroville-Wyandotte
s e
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Irrigation District and the Yuba County Water District, such
higher uses shall have priority over Applicatlions Nos. 13676,
13956 and 14112; and FURTHER SUBJEGT TO ths condition that if
the - OrovilleJWyandotta Irrigation District and the Yuba county
Water District do not commence the construction of the project
contemplated under Applications Nos. 13676, 13956, 13957, 1112,
and 14113, within five years from the date of this releass from
priority or upon furthef extensions of tims as may be auﬁhorizsd
by the Director of Water Resources, the rights under such applica=-
tions shall no longer have the benefit of the release from
priority herein conteined; and FURTHER SUBJECT TQO the terms of
the agreement between the Oroville-Wyandotte Irrigation Dis-
trict and the Yuba County Water District, dated Mareh 21, 1958,
and guch amendments a&s they mey mutué-liy agree uponj provided
thet any such amendment which will subgtantially alter the plan
of development as set forth in the report entitled, "Report on
Proposed Oroville-Wyandotte Irrigation District Water and Power
Development on South Fork of Feather River, California" frepared
by the Départment of Water Resources for the California Districts
Securitiss Commission, dated September, 1958, shall be sgbmittad
to the Department of Water Resources for its prior approval.
IN-WITHESS WHEREOF, the Department of Water Resources
of the State of California, acting through the Director of Water

Resources, has caused this release from priority to be executed in

quadruplicate thls 12¢h day of _ December , 1958.

State of California
Department of Water Resources

/s/ HARVEY 0. BANKS

HARVEY 0. BANKS
DIRECTOR
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